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RECOMMVENDED CORDER

Pursuant to notice, a final hearing was held in this case on
January 13, 1999, in Fort Lauderdale, Florida, before Patricia
Hart Mal ono, a dul y-designated adm nistrative | aw judge of the
Di vision of Adm nistrative Hearings.
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STATEMENT OF THE | SSUE




Whet her the Respondent committed the violations alleged in
t he Arended Adm ni strative Conplaint dated July 15, 1998, and, if

so, the penalty that should be inposed.



PRELI M NARY STATEMENT

This case was originally referred to the Division of
Adm ni strative Hearings on March 13, 1998, by the Departnent of
Busi ness and Prof essional Regul ation ("Departnent") for
assignment of an adm nistrative |law judge to conduct a fornal
hearing involving an Adm ni strative Conpl aint dated May 31, 1996,
charging Steve G Peters with various violations of
Section 489.129, Florida Statutes (1993). M. Peters denied the
allegations in the Adm nistrative Conpl aint and requested a
formal hearing. Accordingly, the Departnent referred the matter
to the Division of Adm nistrative Hearings for assignnent of an
adm nistrative law judge. On April 13, 1998, the Depart nent
filed a Motion for Relinquishnment of Jurisdiction, to which
M. Peters did not object. 1In an order entered April 28, 1998,
the notion was granted, the file of the Division of
Adm ni strative Hearings was closed, and the matter was returned
to the Departnent.

On August 27, 1998, the Departnent filed a Mdtion to Reopen
File, Amend Adm nistrative Conplaint, and to Schedul e Heari ng.
The Respondent did not file a response in opposition to this
nmotion, the notion was granted in an order entered QOctober 2,
1998, and the file of the Division of Adm nistrative Hearings was
reopened. In the seven-count Anended Adm nistrative Conpl ai nt
dated July 15, 1998, the Departnent of Business and Professional

Regul ation ("Departnment”) charged M. Peters with violating



Sections 489.119(2) and 489.129(1)(e), (f), (h)2., (k), (n), and
(r), Florida Statutes (1993). These charges are based on

M. Peters' acts and om ssions with respect to the re-roofing of
a residence owned by Victor Sher and on M. Peters' failure to
satisfy a final judgnent that was entered against himin a

| awsuit brought by M. Sher arising out of the re-roofing

proj ect .

At the hearing, the Departnent presented the testinony of
Victor Sher and of M. Sher's attorney, David Tangora. The
Department's Exhibits 1 through 13 were offered into evidence;
the Departnent's Exhibits 4 through 13 were received into
evi dence at the hearing, and ruling was withheld on the
Department's Exhibits 1 through 3. M. Peters testified in his
own behal f, and the Respondent's Exhibits 1 through 4 were
of fered and received into evidence.

M. Peters objected to the adm ssion into evidence of the
Department's Exhibits 1, 2, and 3 on the grounds that they were
not properly authenticated. Ruling was withheld on the
adm ssibility of these three exhibits to allow the parties the
opportunity to present further |egal argunent. The Departnent's
Exhibit 1 purports to be copies of records on file with the
Construction Industry Licensing Board ("Board"); a certificate of
authenticity is attached to the records, which is signed by
Rodney L. Hurst, who identifies hinmself as the Executive Director

and Records Custodi an of the Board. In the certificate,



M. Hurst states that the docunents attached to the certificate
are true and correct copies of records on file with the Board.

Finally, M. Hurst's signature is preceded by the follow ng

attestation: "Wtness ny hand and the official seal of the
Construction Industry Licensing Board . . . ." The docunent is
under seal

M. Peters maintains that, in addition to the above
information, a public record is not properly authenticated unl ess
it contains a final certification of a second official, given
under oath, attesting to the genuineness of the signature, to the
official position of the person signing the certificate of
authenticity, and to the genui neness of the seal placed on the
certificate. This argunent is rejected. The certificate of
authenticity conprising part of the Departnent's Exhibit 1
satisfies the requirenents for self-authentication of copies of
public records set forth in Section 90.902(1) and (4), Florida
Statutes. In addition, Section 489.113(8), Florida Statutes,
constitutes specific legislative authorization for the
adm ssibility of the Departnent's Exhibit 1 and provi des as
follows: "Any public record of the [Construction Industry
Li censi ng] board, when certified by the executive director of the
board or his representative, may be received as prima facie
evidence in any admnistrative or judicial proceeding." The

Departnent's Exhibit 1 is received into evidence.



The Departnent's Exhibits 2 and 3 consist of certificates
signed by Rodney L. Hurst, who identifies hinself as the
Executive Director and Records Custodian of the Board, in which
he certifies that a diligent search of the records of the Board
reveal ed that the two persons who were the subjects of the
certificates were not then and never had been |icensed as state-
certified or state-registered contractors in Florida.

M. Hurst's signature is preceded by the followi ng attestation:
"Wtness nmy hand and the official seal of the Construction

| ndustry Licensing Board . The docunent is under seal
These certificates satisfy the requirenents for self-

aut hentication set forth in Section 90.902(1) and (4), Florida
Statutes. The Departnent's Exhibits 2 and 3 are received into
evi dence.

After the Departnment rested its case-in-chief, M. Peters
made a notion for a directed verdict, asserting that the
Department had failed to submt sufficient evidence to support
any of the counts in the Amended Adm nistrative Conplaint.
Before M. Peters could present argunment in support of the
notion, the Departnent interjected that such a notion is
I nappropriate because, once a case such as this goes to final
hearing, an adm nistrative | aw judge of the D vision of
Adm ni strative Hearings has authority only to enter a recomended

order for the Department's consideration. The Departnent's

counsel further stated that the Departnment would not "nolle




prosequi” any of the counts in the Anended Adm nistrative
Conmpl ai nt. Because the Departnent is correct that an
adm ni strative |aw judge cannot enter a "directed verdict" at the
close of the Departnent's case, the notion was denied. See
Section 120.57(1)(k), Florida Statutes (Supp. 1998).

The transcript of the hearing was filed with the D vision of
Adm ni strative Hearings, and the Departnent tinely filed proposed
findings of fact and conclusions of |law. Even though he
requested and was granted an extension of time in which to file
proposed findings of fact and conclusions of law, M. Peters did
not do so.

FI NDI NGS OF FACT

Based on the oral and docunmentary evidence presented at the
final hearing and on the entire record of this proceeding, the
follow ng findings of fact are made:

1. The Departnent of Business and Professional Regul ation
is the state agency responsible for investigating and prosecuting
conplaints nade to the Departnent for violations of Chapter 489,
Part |, Florida Statutes. Sections 489.131(7)(e) and 455. 225,
Florida Statutes. Pursuant to Section 489.129(1), the
Construction Industry Licensing Board ("Board") is the entity
responsi ble for inposing discipline for any of the violations set
forth in that section

2. At all tinmes material to this proceeding, M. Peters was

licensed by the Board as a certified roofing contractor, having



been issued |icense nunber CC C029551. This license authorized
himto engage in business as a roofing contractor as an

i ndi vidual and not as the qualifying agent of any business
entity.

3. Victor Sher owned and resided in a home |ocated at
400 East Tropical Way in Plantation, Broward County, Florida. On
or about June 9, 1993, and July 1, 1993, M. Sher accepted two
witten proposals to replace the roof on his hone, which
proposals were submtted to himby R J. Bonneau on behal f of RIB
International. The proposals were signed by M. Sher and by
"R J. Bonneau, P.E., for the firm" Pursuant to these
contracts, M. Sher paid a deposit in the amunt of $5,500 to RIB
I nternational by check dated June 7, 1993; and, by check dated
July 1, 1993, M. Sher paid RIB International an additional $800.
Al so, by check dated July 1, 1993, M. Sher paid Mnier, a roof
tile supplier, $5,738.35 for material s.

4. At sone point after the first contract between M. Sher
and RIB International was executed, M. Bonneau asked M. Peters
to submt an estinmate of the cost of re-roofing M. Sher's house.
M. Peters submitted an estimate of $16, 520 based on
speci fications provided by M. Bonneau,' and M. Bonneau accepted
the estimate. It was M. Peters' understanding that RIB
I nternational was the general contractor for the project,
operating under a contract with M. Sher, and that he was the

roofing subcontractor for the project, operating under a



"contract” with RIB International based on M. Bonneau's
acceptance of his estimate for the re-roofing work. He expected
to be paid by RIB International

5. On or about June 22, 1993, M. Peters obtained a
building permt fromthe Gty of Plantation for the roof
repl acenent project on M. Sher's residence. M. Peters began
wor ki ng on the Sher re-roofing project on or about June 23, 1993.

6. By checks dated July 23, August 16, August 19, and
August 23, 1993, M. Sher paid M. Peters $800, $2,432, $2, 000,
and $1, 000, respectively, totaling $6,232. M. Peters was
surprised to receive paynent directly from M. Sher, but he
assuned that that was the arrangenent between M. Sher and RIB
International. He never received any of the $6,200 M. Sher paid
to RIB I nternational

7. M. Peters worked on the project until |ate August or
early Septenber 1993, when he stopped working on the project
because he had not received paynent for the work conpleted to
date. M. Peters requested paynent from M. Sher, only to be
referred to RIB International, which in turn, referred himto
M. Sher. Wien M. Peters stopped working on the Sher residence,
he advised M. Sher that he would conplete the work as soon as he
received the paynents he considered due. M. Peters estinmated
that, when he left the job, $1,000 to $1,500 worth of work

remai ned to conplete the re-roofing project. He did not hear



anything nore from M. Sher or RIB International, and, in 1995,
he noved to Onio.

8. After M. Peters stopped work on M. Sher's roof,

M. Sher obtained an owner's building permt and conpleted the
proj ect.

9. In Septenber 1994, M. Sher filed a five-count conplaint
against M. Peters and Rosaire J. Bonneau d/b/a RIB International
inthe Crcuit Court of the Seventeenth Judicial Circuit in
Broward County, Florida, in which he sought to recover danages he
allegedly suffered as a result of re-roofing project; three
counts of the conplaint, breach of contract, negligence, and
conversion, naned only M. Peters as defendant.

10. A default was entered against M. Peters, and, in a
final judgnent entered on the default on May 19, 1995, M. Peters
was ordered to pay to M. Sher $28,142.70 in damages, plus
$1,740.00 in attorney's fees and costs, for a total of
$29,882. 70, with interest accruing on this sumat the rate of
ei ght percent per year. |In addition, M. Peters was assessed
$4,447.45 in prejudgnment interest. M. Peters was listed on the
judgnent as a person to whom a copy was furnished, but he did not
receive the copy.

11. M. Peters first learned of the existence of the
j udgment in Cctober 1997, when he received a copy of the
Department’'s Adm nistrative Conplaint dated May 31, 1996. |In

|ate 1997 or early 1998, M. Peters received notification of the

10



j udgnent from anot her source, and he also received a letter from
M. Sher's insurance conpany advising himthat they had paid

M. Sher approximtely $30,000 in damages and were | ooking to

M. Peters for reinbursenent.

12. M. Peters subsequently retained an attorney to try to
negotiate with M. Sher. M. Peters was willing to pay $1,000 to
satisfy the judgnent because he believed that the roof could have
been finished for that anmount. M. Sher did not accept the
of fer.

13. In a letter to M. Peter's attorney dated August 26,
1998, M. Sher's attorney enclosed a copy of the judgnent agai nst
M. Peters and indicated that his client would be willing to
negoti ate a paynent arrangenent with M. Peters.

14. At the tinme of the final hearing, M. Peters had not
satisfied the judgnment in whole or in part or nmade any
arrangenments wwth M. Sher for paynent of the award; M. Peters
had not noved to set aside, vacate, or discharge the judgnent in
bankruptcy; and he had not appeal ed the judgnent.?

15. M. Peters has been subject to two previous
disciplinary actions relating to his state certification as a
roofing contractor. The first disciplinary action agai nst
M. Peters resulted in entry of a final order in January 1988, in
whi ch he was found guilty of contracting in a nane not on his
license and of failing to qualify a business organi zation; an

adm ni strative fine of $1,000 was inmposed. The second

11



disciplinary action resulted in entry of a final order in
January 1994, in which he was found guilty of failing to have his
i cense nunber on a contract and inposing an adm nistrative fine
of $100.

16. The Departnent provided an affidavit at the hearing in
which it clainmed that it had incurred costs of investigating and
prosecuting this case totaling $879. 35, excluding |egal costs.

CONCLUSI ONS OF LAW

17. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of this proceedi ng and of
the parties pursuant to Sections 120.569 and .57(1), Florida
Statutes (1997).

18. In its Anended Adm nistrative Conplaint, the Departnent
seeks to inpose penalties on M. Peters which include revocation
or suspension of his certification as a roofing contractor and
the inposition of an admnistrative fine. Accordingly, the
Department has the burden of proving by clear and convincing
evidence that M. Peters conmtted the offenses alleged in the

Amended Adm ni strative Conplaint. Departnent of Banking and

Fi nance, Division of Securities and | nvestor Protection v.

Gsborne Stern and Co., 670 So. 2d 932, 933-34 (Fla. 1996).

19. The Departnent conceded in the proposed concl usions of
law filed with the Division of Adm nistrative Hearings that it
failed to prove by clear and convincing evidence that M. Peters

commtted the violations alleged in Counts | through VI of the

12



Amended Admi ni strative Conplaint. Therefore, the only remaining
di spute concerns Count VII of the conplaint, in which the
Departnent has alleged that M. Peters violated Section
489. 129(1)(r), Florida Statutes.

20. Section 489.129(1) provides in pertinent part:

The board may take any of the follow ng
actions agai nst any certificatehol der or
regi strant: place on probation or reprimnd
the |licensee, revoke, suspend, or deny the
i ssuance or renewal of the certificate or
registration, require financial restitution
to a consuner, inpose an admnistrative fine
not to exceed $5,000 per violation, require
continui ng education, or assess costs
associated wth investigation and
prosecution, if the contractor, financially
responsi bl e officer, or business organization
for which the contractor is primary
qual i fying agent or is a secondary qualifying
agent responsible under s. 489.1195 is found
guilty of any of the foll ow ng acts:

* * %

(r) Failing to satisfy within a reasonable
time, the terns of a civil judgnent obtained
agai nst the licensee, or the business

organi zation qualified by the |icensee,
relating to the practice of the licensee's
pr of essi on.

21. Rule 61(4-17.001(23), Florida Adm nistrative Code,
defines "reasonable time" for the purposes of Section
489.129(1)(r) as follows: "[Nlinety (90) days follow ng the
entry of a civil judgnent that is not appealed. The Board wll
consider a nutually agreed upon paynent plan as satisfaction of

such a judgnent so long as the paynents are current.”

13



22. Based on the findings of fact herein, the Departnent
has net its burden of proving by clear and convincing evidence
that M. Peters has violated Section 489.129(1)(r). Although the
rule defining "reasonable tine" was promul gated subsequent to
entry of the final judgnent against M. Peters, the rule
definition applies in this case because M. Peters' obligation to
pay the judgnment within a "reasonable tine" is a continuing
obligation. Even though M. Peters |earned of the judgnent in
|ate 1997 or early 1998, the judgnent obtained by M. Sher in
May 1995 had not been vacated or reversed as of January 13, 1999,
nor had M. Peters satisfied the judgnment or devised a paynent
pl an acceptable to M. Sher.

23. Rule 614-17.001, Florida Adm nistrative Code, sets
forth penalty guidelines for disciplinary action and provides in
pertinent part:

The follow ng guidelines shall be used in
di sci plinary cases, absent aggravating or

mtigating circunstances and subject to other
provi sions of this Chapter.

* * %

(18) Failure to satisfy a civil judgnent
obt ai ned agai nst the |icensee or the business
organi zation qualified by the licensee within
a reasonable tinme. First violation, $500 to
$1, 000 fine and/or proof of satisfaction of
civil judgment; repeat violation, $1,000 to
$5, 000 fine and/or proof of satisfaction of
civil judgnent, suspension or revocation.

14



(20) For any violation occurring after
Cctober 1, 1989, the board may assess the
costs of investigation and prosecution. The
assessnment of such costs may be made in
addition to the penalties provided by these
gui del i nes wi t hout denonstration of
aggravating factors set forth in rule 614-
17.002.

(21) For any violation occurring after
Cctober 1, 1988, the board may order the
contractor to nmake restitution in the anmount
of financial |oss suffered by the consuner.
Such restitution may be ordered in addition
to the penalties provided by these guidelines
w t hout denonstration of aggravating factors
set forth in rule 61G4-17.002, and to the
extend [sic] that such order does not
contravene federal bankruptcy | aw.

24. Rule 614-17.003, Florida Adm nistrative Code, provides
in pertinent part:
(1) As used in this rule, a repeat violation
is any violation on which disciplinary action
is being taken where the sane |icensee had
previ ously had disciplinary action taken
against himor received a letter of guidance
in a prior case; and said definitionis to
apply regardl ess of whether the violations in
the present and prior disciplinary actions
are of the sanme or different subsections of
the disciplinary statutes.
M. Peters was subject to disciplinary action in 1988 and 1994,
albeit for relatively mnor offenses. Pursuant to Rule 61(4-
17.003(1), the violation of Section 489.129(1)(r) mnust be
consi dered a repeat violation.
25. Rule 61(4-17.002, Florida Adm nistrative Code, sets
forth the mtigating and aggravating circunstances to be

considered in determning the appropriate penalty to be inposed

15



in this case:
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Ci rcunst ances whi ch may be considered for the
pur poses of mtigation or aggravation of
penalty shall include, but are not limted
to, the foll ow ng:

(1) Mnetary or other damage to the
|icensee's custoner, in any way associ ated
with the violation, which damage the |icensee
has not relieved, as of the tinme the penalty
is to be assessed. (This provision shall not
be given effect to the extent it would
contravene federal bankruptcy |aw)

(2) Actual job-site violations of building
codes, or conditions exhibiting gross
negl i gence, inconpetence, or m sconduct by
the |licensee, which have not been corrected
as of the tine the penalty is being assessed.
(3) The severity of the offense.

(4) The danger to the public.

(5) The nunber of repetitions of offenses.
(6) The nunber of conplaints filed agai nst
the |icensee.

(7) The length of tinme the licensee has
practiced.

(8) The actual damage, physical or
otherwise, to the licensee's custoner.

(9) The deterrent effect of the penalty

i nposed.

(10) The effect of the penalty upon the
Iicensee's livelihood.

(11) Any efforts at rehabilitation.

(12) Any other mtigating or aggravating

ci rcunst ances.

26. In the proposed recommendation submtted with the
Departnent's proposed findings of fact and concl usi ons of | aw,
t he Departnent has suggested that M. Peters be found guilty only
"of having violated Section 489.129(1)(r), as alleged in Count
VII of the Amended Adm nistrative Conplaint,” and the Depart nment
has suggested the disciplinary action it considers appropriate
for this violation. Wth the exception of the Departnent's
recommendation that M. Peters be required to pay $879. 35, plus

further costs accrued prior to the Board's entering its final
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order, as costs for the investigation and prosecution of this
case,® the Departnent's suggested penalties are reasonable in
light of the permtted penalties set forth in Section 489.129(1),
of the range of penalties set forth in Rule 61&4-17.001(18) for a
repeat offense, and of the aggravating and mtigating factors
established by the Board in Rule 61&4-17. 002.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMWENDED t hat the Construction Industry Licensing
Board enter a final order:

1. Dismssing Counts | through VI of the Amended
Adm ni strative Conpl aint against Steve G Peters;

2. Finding M. Peters guilty of having violated Section
489. 129(1)(r), Florida Statutes, as alleged in Count VII of the
Amended Adm ni strative Conpl aint;

3. Inposing an adm nistrative fine on M. Peters in the
anount of $2, 000;

4. Requiring that M. Peters pay all reasonable costs of
i nvestigation and prosecution associated with the Departnent of
Busi ness and Prof essional Regul ation's investigation and
prosecution of the charges set forth in the Arended
Adm ni strative Conplaint; and

5. Requiring that M. Peters either pay restitution to
Victor Sher in the anount of $28,142.70 or, in the alternative,

provi de proof of satisfaction of the May 9, 1995, civil judgnent.
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DONE AND ENTERED this 16th day of August, 1999, in

Tal | ahassee, Leon County, Florida.

PATRI CI A HART MALONO

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 16th day of August, 1999.

ENDNOTES

1 M. Peters never saw the contracts between M. Sher and RIB
| nt ernati onal

2/ M. Peters presented testinony at the final hearing regarding
the |l egal sufficiency of service of process of the conplaint
filed in the circuit court, the validity of the allegations
stated in the conplaint, and his failure to receive a copy of the
judgnent at the tine it was entered. These issues cannot be
resolved in this forum M. Peters is prohibited from
chal l enging the correctness or validity of the default final
judgnent. \When a judgnent or decree, including a default

j udgnent, has been rendered by a court of conpetent jurisdiction
and the judgnent or decree has not been reversed, neither party
to that judgnment or decree is allowed to challenge its
correctness or validity. Departnent of Health and Rehabilitative
Services v. Wod, 600 So. 2d 1298, 1300 (Fla. 5th DCA 1992).

5/ Rule 61#-12.018, Florida Adnministrative Code, requires the
Departnment to "submt to the [appropriate] Board an item zed
listing of all costs related to investigation and prosecution of
an adm nistrative conplaint when said conplaint is brought before
the Board for final agency action."” Fundanental fairness
requires that the Board provide M. Peters the opportunity to

di spute the accuracy and/or reasonabl eness of the costs clained
by the Departnment before the Board determ nes the anobunt of costs
he will be required to pay.
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COPI ES FURNI SHED

Theodore R Gay, Esquire
Departnent of Business and
Pr of essi onal Regul ati on
401 Nort hwest Second Avenue

Suite N 607
Mam , Florida 33128

John P. Seiler, Esquire
Law O fices of Seiler & Sautter
2900 East Gakl and Park Boul evard
Suite 200

Fort Lauderdale, Florida 33306

W1 1iam Wodyard, Ceneral Counse
Departnent of Business and
Pr of essi onal Regul ati on
Nor t hwood Centre
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

Rodney L. Hurst, Executive Director
Construction Industry Licensing Board
Departnent of Busi ness and

Pr of essi onal Regul ati on
7960 Arlington Expressway, Suite 300
Jacksonville, Florida 32211-7467

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this Recormmended Order. Any exceptions to
this Recomended Order should be filed with the agency that wll
issue the Final Order in this case.

1 M. Peters never saw the contracts between M. Sher and RIB
| nt ernati onal

2 M. Peters raised questions at the final hearing regarding the
| egal sufficiency of service of process of the conplaint, the
validity of the allegations stated in the conplaint, and his
failure to receive a copy of the judgnent at the tinme it was
entered. These issues cannot be resolved in this forum

Rul e 614-12.018, Florida Adm nistrative Code, requires the
Depart ment of Business and Professional Regulation to "submt to
the Board an item zed listing of all costs related to

i nvestigation and prosecution of an adm nistrative conpl ai nt when
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said conplaint is brought before the Board for final agency
action." Fundanental fairness requires that the Board provide
Respondent an opportunity to dispute and chal |l enge the accuracy
and/ or reasonabl eness of the item zation of investigative and
prosecutorial costs before the Board determ nes the anmount of
costs Respondent will be required to pay.
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